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MEMBERSHIP AGREEMENT

between and among

[   ] LIMITED incorporated under the Companies Acts (Company Number [   ]) and having their registered office at [   ] (“PARTY A”), [    ] residing at [   ]  (“PARTY B”) and [   ]  residing at [  ] (“PARTY C”)
WHEREAS the parties are to carry on business together and it is right and proper that the arrangements between and among them should be properly set forth THEREFORE it is agreed between and among the parties as follows: -

1
DEFINITIONS

In this Agreement where the context admits and unless there be something in the subject or the context inconsistent therewith the following expressions shall have the following meanings namely:-

1.1
“Accountants” means [insert details] or such other firm of Chartered Accountants appointed from time to time by a Majority to prepare the Accounts;

1.2
“Accounts” means the annual accounts of the Firm prepared by the Accountants in accordance with Clause 7;

1.3
“this Agreement” means this Membership Agreement and includes where appropriate the Schedule;

1.4
“Balance Sheet Date” means 31 March each year or such other date as shall be determined by a Majority;
1.5
“Commencement Date” means the last date of execution of this Agreement;
1.6
“Current Account” means the sums (other than Fixed Capital) due to each of the Members by the Firm after payment of all liabilities to the Firm;

1.7 Firm” means the limited liability partnership from time to time constituted by this Agreement and any variation of the said limited liability partnership arising from the provisions of this Agreement;
1.8 “Firm Name” means “.[insert name] LLP “ and where appropriate shall mean any other name agreed unanimously by the Members under which the Firm should carry on business;

1.9 “Fixed Capital” means the capital of the Firm which shall be contributed by the Members in accordance with Clause 6; 
1.10 “Tax Liability” means in respect of a Member his personal income tax liability in respect of his share of the profits of the Firm as assessed under the self assessment procedure (or any procedure that may replace such procedure) for Schedule D Income Tax and/or Class 4 National Insurance Contributions or, in respect of a Member which is a body corporate, its liability to Corporation Tax in respect of its share of the profits of the Firm;
1.11 “Majority” means more than one half of the votes cast by the Members;
1.12 “Members” means the parties to the Agreement and such of them as shall not cease to be a member of the Firm in terms of this Agreement and any person who may be assumed as a Member in the Firm;
1.13 “Net Profits” means the net annual profits of the Firm being the total income of the Firm as described in Clause 7 paid or payable during the relevant financial year of the Firm under deduction of all expenditure (save such expenditure of a capital nature as shall be agreed to be such by a Majority) incurred by the Firm during the said financial year including without prejudice to the generality depreciation, and fees payable to the Accountants;
1.14
“Regulations” means the Limited Liability Partnership Regulations 2001, the Limited Liability Partnerships (Scotland) Regulations 2001 (as amended by The Limited Liability Partnerships Amendment (Scotland) Regulations 2009), The Limited Liability Partnership (Accounts and Audit)(Application of Companies Act 2006) Regulations 2008, and The Limited Liability Partnerships (Applications of Companies Act 2006) Regulations 2009 (as amended by the Limited Liability Partnerships (Amendment) Regulations 2009 and the Companies Act 2006 and Limited Liability Partnerships (Transitional Provisions and Savings) (Amendment) Regulations 2009);
1.15
“the Schedule” means the Schedule annexed and signed as relative to this Agreement;

1.16
“Significant Asset Acquisition” means an acquisition by the Firm of an asset or linked assets at a price, exclusive of V.A.T., in excess of £10,000;

1.17
“Significant Asset Disposal” means a disposal by the Firm of an asset or linked assets having a value, exclusive of V.A.T., in excess of £10,000.
2
INTERPRETATION
In this Agreement where appropriate the following principles of interpretation shall apply:-

2.1
Words importing the singular shall include the plural and vice versa.

2.2
The masculine gender shall include the feminine.

2.3
Reference to any statute or statutory provision shall be construed as including references to any statute or statutory provision which amends, consolidates, re-enacts or replaces the same and any regulations or orders made under or in pursuance thereof from time to time.

2.4
The headings in this Agreement are for convenience only and shall not affect the interpretation or construction of this Agreement.

2.5
References to a Clause or Sub-clause shall mean and refer to the relevant Clause or Sub-clause in this Agreement.

3
BUSINESS 

3.1
The Members agree to carry on business together in procuring the development of wind turbines at [INSERT LOCATION] and thereafter in operating such turbines and the sale of energy generated thereby (“the Business”).

4
PERIOD AND TERMINATION

4.1
The Firm shall carry on business under this Agreement from the Commencement Date..  
4.2
The Firm shall endure until terminated by agreement of all the Members.

4.3
The Firm shall not be dissolved or terminated by the withdrawal, retiral or death of a Member or by the assumption of any other person as a Member but shall continue between or among the remaining Members.

5
NAME

5.1
The business of the Firm will be carried on under the Firm Name.

5.2
If the Firm is dissolved the subsequent ownership and use of the Firm Name shall be determined by a Majority immediately prior to such dissolution.
5.3
While the Firm carries on business the Firm Name shall only be changed if agreed unanimously by the Members.
5.4
Each Member shall be entitled to sign the Firm’s Name but only in connection with the proper business of the Firm.
6
LIABILITY OF MEMBERS
6.1
The liability of the Member hereunder to the Firm shall be limited to any debt due from the Member to the LLP (whether under this Agreement or otherwise).

6.2
For the avoidance of doubt no Member has agreed with any other Member or with the Firm that it shall in the event of the winding up of the Firm contribute in any way to the assets of the Firm in accordance with Section 74 of the Insolvency Act 1986 as substituted by the Regulations.

6.3
Save for the obligations expressly stated in this Agreement, no Member shall owe any duty of care, duty of good faith, fiduciary duty or other duty to any other Member in respect of the business and operation of the Firm.
6.4 
Each Member shall be solely responsible for any tax liability in respect of his share of Profits.
6.5 
Each Member shall be Designated Members in terms of the Limited Liability Partnerships Act 
2000 (“the Act”) and shall have the duties as set out in the Act and the Regulations.  Each 
Member shall comply with the reasonable requests of the other in respect of any action which 
the other considers necessary for that Member to take in its capacity as a Designated 
Member unless the Members determine otherwise.  Each Member shall indemnify the other in 
respect of any loss, cost or liability arising from the other's proper compliance with such 
requests.  

7.
ASSETS, FIXED CAPITAL AND CURRENT ACCOUNTS
7.1
The assets of the Firm from time to time shall belong to the Members in the proportions in which they shall, at the relevant time, have contributed the Fixed Capital. As at the Commencement Date the Members have contributed to the Fixed Capital in accordance with the sums shown against their respective names under the heading “As at the Commencement Date” in Part 1 of the Schedule. The Fixed Capital may be varied to such sum as agreed unanimously by the Members from time to time and the additional sum required to increase the Fixed Capital to such sum shall be contributed by the Members not later than the date three months after the same shall have been fixed or by such other date or dates as agreed unanimously by the Members in the same proportions as it shall have been contributed by the Members immediately prior to the variation or in such other proportions as shall be agreed unanimously by the Members.

7.2
The goodwill of the Firm from time to time shall belong to the Members in the proportions in which they shall at the relevant time have contributed the Fixed Capital.

7.3
Except in the normal course of business, no asset belonging to the Firm shall be disposed of and no asset shall be acquired for the Firm otherwise than with the consent of a Majority of the Members (“asset” in this Sub-clause meaning any asset which is not the subject of a Significant Asset Acquisition or a Significant Asset Disposal).

7.4
No Member shall be entitled to draw on his share of the Fixed Capital and each Member shall be obliged to maintain his share of the Fixed Capital in the Firm.

7.5
The Members shall be entitled to draw to account of their shares of Net Profits in each year on a monthly basis only up to such sum as agreed unanimously by the Members from time to time.  
7.6
The Members shall be entitled to withdraw the amounts at the credit of their Current Accounts as at each Balance Sheet Date at any time after the Accounts as at such Balance Sheet Date shall have been approved as provided for in Clause 7 but only in such amounts and at such times as agreed unanimously by the Members from time to time.  If there are insufficient funds to pay all the Members the amounts at the credit of their Current Accounts as at each Balance Sheet Date then the sum to be paid to each Member shall be such sum as when distributed shall leave a balance due to each Member in the proportions in which they shall, at the relevant time, have contributed to the Fixed Capital.

7.7
If at any Balance Sheet Date the Current Account of any Member shall be in debit such Member shall, unless otherwise agreed unanimously by the Members, pay to the Firm such sum as shall be required to repay the amount at debit with interest at a rate equivalent to two per cent over the Base Lending Rate of the Bank of Scotland or at such other rate as agreed unanimously by the Members to be reasonable (and failing agreement at such rate as the Accountants shall in all the circumstances consider reasonable) from the relevant Balance Sheet Date until paid and such sum with interest shall be so paid not later than two months after the Accounts as at the relevant Balance Sheet Date shall have been approved as provided for in Clause 7.

7.8
No interest shall be paid to the Members for their respective contribution from time to time to the Fixed Capital nor on Current Accounts.

8
ACCOUNTS

8.1
Each year as at the Balance Sheet Date, there shall be prepared by the Accountants (1) a profit and loss account showing the income and expenditure of the Firm for the preceding year and the profits or losses arising therefrom and (2) a balance sheet showing the assets and liabilities of the Firm.

8.2
The accounting principles and policies to be adopted in respect of the profit and loss account and the balance sheet shall be as set out in Part 4 of the Schedule or as may be agreed unanimously by the Members from time to time.

8.3
No value or separate allowance shall be included in the Accounts in respect of goodwill.

8.4
The Accounts shall be submitted to the Members for approval as soon as reasonably possible after they have been prepared by the Accountants.  Any of the Members shall be entitled to make representations with regard to the Accounts and such representations will be carefully considered by the other Members and the Accountants, both acting reasonably, and any adjustments which are agreed to be appropriate shall be made to the Accounts.

8.5
The Accounts shall be approved when a docquet to that effect on the Accounts shall have been signed by all the Members.  When the Accounts shall have been approved they shall (save for manifest error) be final and binding as between and among the Members and their representatives.

8.6
If the Accounts are not approved the matter may be referred by any party to an arbiter in terms of Clause 17 who shall be instructed and authorised as an expert to finalise the Accounts in such manner as he shall consider to be in accordance with the provisions of this Agreement and in all the circumstances fair and reasonable and when the Accounts have been so finalised they shall be treated as if they had been approved by the Members in accordance with Clause 7.5.
9
PROFIT/LOSS SHARING ARRANGEMENTS

9.1
The allocation of the balance of the Net Profits shall be fixed in accordance with Part 2 of the Schedule or as varied by unanimous agreement of the Members.
9.2
Any loss of the Firm shall be borne by the Members on an equivalent basis as Net Profits in terms of Clause 9.1.

9.3
On any Member ceasing to be a Member the balance of the amount which, if he had not so ceased, would have been his share of the Net Profits (or of any loss of the Firm) for the relevant accounting period shall, after deduction of the amount of his proportional share of such Net Profits (or loss) to the date of his so ceasing, be divided among or borne by the continuing Members in the proportions in which they shall, at the relevant time, have contributed to the Fixed Capital.
9.4
Each Member shall be solely responsible for meeting their Tax Liability and no balances will be retained, allocated or distributed by the Firm in this connection.
10
DEATH of a MEMBER
10.1
Any Member who is an individual natural person may bequeath his or her interest in the Firm by Will or other testamentary writing.  In that event and upon the death of the Member and in the event that the beneficiary or beneficiaries under such bequest intimate acceptance of the bequest in writing to the remaining Members within three months of date of death of the Member, the remaining Members will be bound to accept such beneficiary or beneficiaries as replacement Member or Members of the Firm from said date of death in place of and with the same share and interest in the Firm as that held by the deceased Member subject always to the requirement before such person or persons becomes a Member that they execute such agreement in favour of the other Members by which they become bound by terms identical, mutatis mutandis, to the terms of this Agreement.  Should the interest of the deceased Member not pass to a beneficiary or beneficiaries by virtue of the foregoing provisions, then the following provisions of this Clause will apply.
10.2
On the death of any of the Members the Accounts shall be made up as at the Balance Sheet Date next following the date of death by the Accountants on the accounting principles provided for in Clause 8.

10.3
In such Accounts the share of Net Profits (or any loss of the Firm) to be attributed to such deceasing Member for the period from the commencement of the financial year of the Firm during which the date of death occurs to that date shall be the proportion application to that period of the share of the Net Profits (or any loss of the Firm) to which he would have been entitled or which he would have borne for the whole financial year of the Firm.

10.4
There shall be paid to the representatives of a deceasing Member:-

10.4.1
in anticipation of the ascertainment of the final sums to be paid to such representatives as hereinafter provided for, the sum at the credit of the Current Account of the deceasing Member as shown in the balance sheet in the Accounts prepared as at the Balance Sheet Date immediately preceding the date of death but always under deduction of his drawings (whether from his Current Account or in anticipation of his share of the Net Profits in the year of death) prior to the date of death;  any sum payable in terms of this Clause shall be paid as soon as possible after the date of death but in any event within [four] months thereof;

10.4.2
the sum at the credit of the Current Account of the deceasing Member as shown in the balance sheet in the Accounts to be prepared as at the Balance Sheet Date next following the date of death under deduction of his drawings (whether from his Current Account or in anticipation of his share of the Net Profits in the year of death) and any payments made under Clause 10.3.1; any sum due in terms of this Clause shall be paid at the same rate as the Current Accounts of the remaining Members but in any event within [four] months of the date of the approval by the surviving Members of the Accounts in accordance with Clause 8, failing which interest thereon at the rate of two per centum per annum above the Base Lending Rate of the Bank of Scotland from time to time shall be payable from the said date until payment;  if the said Current Account shall show a sum due to the Firm any such sum shall be repaid to the Firm by such representatives within [two] months of the date on which the Accounts shall have been approved as aforesaid, failing which interest thereon at the rate of two per centum per annum above the Base Lending Rate of the Bank of Scotland from time to time shall be payable from the said Balance Sheet Date until payment;

10.4.3
the amount of the Fixed Capital of the deceasing Member at the date of death by [four equal half yearly instalments, the first payment commencing six months] after the date of death; and 


10.4.4
interest with the instalments referred to in Clause 11.3.3 on the amount of the Fixed Capital of the deceasing Member retained by the Firm at the rate of two per centum per annum above the base lending rate of the Bank of Scotland from time to time from the date of death until paid.

10.4.5
a sum equivalent to the value, as at the date of death, of the deceasing Member’s share (corresponding to the proportion in which the deceasing Member has contributed to the Fixed Capital) of the assets of the Firm; the value of the share of the assets being determined by an independent valuer appointed jointly by such representatives and the remaining Members or appointed, in the event of absence of agreement, by the [Chairman of the Scottish Branch of the Royal Institution of Chartered Surveyors], the sum being paid by [four equal half yearly instalments, the first commencing six months] after the date of death and interest on the amount of the Member’s share of the Firm’s assets being retained by the Firm at the rate of two per centum per annum above the base lending rate of the Bank of Scotland from time to time from the date of death until paid. 
10.5
The payments to the representatives of a deceasing Member may be accelerated by the decision of a Majority.

11
BANKRUPTCY of a MEMBER

In the event of the bankruptcy or declared insolvency of a Member, or in the event of a Member granting a trust deed for behoof of or otherwise compounding with his creditors he shall as at the date of such bankruptcy, insolvency or granting of a trust deed cease to be a Member and Accounts shall be prepared as hereinbefore provided for in clause 10 in the event of the death of a Member and his share or interest in the Firm shall be ascertained as at the said date and paid out or recovered, all in the same manner as provided for on death in terms of Clause 10.

12
WITHDRAWAL of a MEMBER
12.1
In the case of the withdrawal or retiral of a Member, Accounts shall be prepared as hereinbefore provided for in Clause 10 in the event of the death of a Member and the share or interest in the Firm of the withdrawing or retiring Member shall be ascertained and paid out to or recovered from the Member concerned in the same manner as specified in terms of Clause 10.3 as if the death had occurred at the date of such withdrawal or retiral.

12.2.1 If any sums due to the Firm by a withdrawing or retiring Member are not paid to the Firm within one month of becoming due hereunder then interest thereon at the rate of two per centum per annum above the Base Lending Rate of the Bank of Scotland from time to time shall be payable from the date the said sums are due until payment.
12.3
Notwithstanding the foregoing provisions of this Clause 12, where a Member, being an individual natural person, wishes to withdraw or retire, he or she will be entitled to transfer and assign his or her share and interest in the Firm to or amongst such person or persons as he or she may select, provided that all the remaining Members of the Firm consent to such transfer and assignation, but under declaration that the remaining Members will be bound to consent to same where the person or persons concerned are members of the immediate family of the withdrawing or retiring Member subject always to the requirement before such person or persons becomes a Member that they execute such agreement in favour of the other Members by which they become bound by terms identical, mutatis mutandis, to the terms of this Agreement.
13
AMALGAMATION NEW MEMBERS ETC

13.1
Any expansion of the Firm by introduction of future members, shall only take place if agreed unanimously by the Members.

14
GUARANTEES

14.1
No Member shall be allowed without the consent of all the other Members (1) to grant or undertake any guarantee in respect of (a) business debts or (b) the indebtedness of any person, body or company (save where such person shall be the parent, spouse or issue of such Member or such indebtedness does not exceed £10,000 of principal in total) (2) to pledge the Firm’s name or assets for any overdraft or other obligation or (3) to assign or at any time attempt to assign his share or interest in the Firm, except to a member of the Member’s immediate family in accordance with the provisions of Clause 12.3.
15
VOTING AND POLLS AND MANAGEMENT

15.1
In all matters concerning the conduct of the affairs of the Firm each Member shall have the right to exercise the number of votes shown against their respective names in Part 3 of the Schedule.  In the event of equality of voting on a poll, by abstention or otherwise, in respect of a matter capable of being determined by a Majority, or in respect of a matter where this Agreement requires the unanimous agreement of the Members and such unanimity cannot be secured (hereinafter referred to as “deadlock”), the status quo shall continue unless not later than one month after the voting the deadlock is referred by any one of the Members to the arbiter in terms of Clause 17 who shall be instructed and authorised to act as an expert to determine the deadlock in such manner as he shall, in all the circumstances, consider fair and reasonable.

15.2
The Members shall from time to time meet to consider the conduct of the business and affairs of the Firm.
15.3
The Members shall be obliged to hold a meeting if a request for such a meeting is made by a Member.  The said meeting shall be held within five working days of such a request being made.
15.4
In all matters relating to the conduct of the business and affairs of the Firm PARTY A will nominate in writing to the other Members, one person as its representative who will represent all of PARTY A’s rights and powers in connection with its position as a Member.   PARTY A will be entitled at any time, by notice in writing, to withdraw the authority of a representative and to appoint another. 

16
MATTERS REQUIRING THE AGREEMENT OF ALL MEMBERS

16.1
The Firm shall not, without the unanimous agreement of the Members:-


16.1.1
make a Significant Asset Acquisition or Significant Asset Disposal;

16.1.2
create any fixed charge or the encumbrance over the whole, or any part, of the Firm’s undertaking,  property or assets;

16.1.3
borrow in excess of a maximum aggregate sum of £.50,000;

16.1.4
give any guarantee or indemnity to secure the liabilities or obligations of any other party;

16.1.5
enter into a contract, arrangement or commitment where, the amount, or aggregate amount, of the expenditure exceeds £50,000;

16.1.6
engage an employee; or 

16.1.7
enter into a partnership, profit sharing agreement or joint venture.

17
GENERAL MANAGEMENT CONTROLS


Except as the Members may otherwise agree in writing, each of the Members agrees to exercise its respective rights hereunder and as a Member in the LLP (insofar as it lawfully can) in the manner required so as to ensure that:

17.1.
the business of the LLP shall be confined to the Business;


17.2.
the central management and control of the LLP shall be exercised in the United 
Kingdom and the parties shall use their respective best endeavours to ensure that the 
LLP is treated by all relevant authorities as being resident for taxation purposes in the 
United Kingdom and as not being liable for taxation on the grounds of residence in 
any other country; and

17.3 the terms of this Agreement are implemented in full.
18
EVENTS OF DEFAULT

If:

18.1.1
a Member commits a material breach of any provision of this Agreement and fails 
to remedy such breach within 42 days from the service of written notice by any 
other Member complaining of such breach;

18.1
a Member enters into any composition or arrangement with its creditors 
generally or 
is unable to pay its debts within the meaning of Section 123(1) Insolvency Act 
1986;

18.1
an encumbrancer lawfully takes possession or an administrative receiver, 
receiver, curator or judicial factor is validly appointed over the whole or any 
part 
of the undertaking, property or assets of a Member;

18.1
an order is made or resolution is passed for the appointment of an 
administrator of or the winding-up of a Member, other than a members’ 
voluntary 
winding up solely for the purpose of amalgamation or reconstruction;

18.5
any procedure, action or arrangement analogous to any of the matters 
specified in 
Clauses 16.1.2 to 16.1.4 above occurs in relation to a Member;

18.6
a Member fails to comply with all necessary legal, statutory and regulatory 
requirements which relate to the lawful ability of the Member to be a member of the 
LLP or the lawful operation of the LLP;


then for the purposes of this Clause 16 the relevant Member in the case of any of the events specified in Clause 18.1 to 18.16 above shall be the Defaulting Member unless such default is the consequence of a wilful act or omission of the other Member intended solely to result in default under this Clause 18.
In the event of a default, then the other Member other than the Defaulting Member, then they may terminate this Agreement by serving written notice on the Defaulting Member [and the Defaulting Member shall indemnify the other Member against any direct costs or losses arising directly out of the default.]

If there is any dispute as to whether any of the Members has committed a material breach of any provision of this Agreement and the same is not resolved within 30 days of the dispute arising then any Member may refer such dispute for determination to a Queen’s Counsel agreed by both parties or, failing such agreement, appointed by the Dean of the Faculty of Advocates.  The decision of such Queen’s Counsel in relation to the dispute, who shall act as expert and not as an arbiter, shall be final and binding on the Members and his costs shall be borne as he directs or, failing such direction, equally between the Members.

19
ARBITRATION


In the event of any dispute arising out of or in connection with this Agreement, other than any dispute in connection with valuation in pursuance of Clause 10.3.5, or any breach thereof including, without prejudice to the foregoing generality, any fundamental breach thereof among the Members, or any of them, or any former Member who may have withdrawn or retired, or any representative of any deceased Member or former Member, whether during the continuance or following the dissolution of the Firm then the same shall be referred to and shall finally be resolved by the determination of an arbiter to be appointed by agreement between or among the parties to such dispute or failing agreement to be appointed at the instance of any party to the dispute by the [President of the Law Society of Scotland] for the time being and the decision of such Arbiter shall be final and binding upon the parties to the dispute and shall not be open to any appeal or any application for stated case notwithstanding the provisions of Section 3 of the Administration of Justice (Scotland) Act 1972.  Where required by the terms of this Agreement the arbiter shall be instructed and authorised to act as an expert.
20
CONSENT TO REGISTRATION


The parties hereto (and where appropriate their representative) consent to the registration hereof and of any decree arbitral, interim or final partial or total, to be pronounced in virtue hereof, for preservation and execution: IN WITNESS WHEREOF
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Part 1 - Fixed Capital








As at the Commencement Date
PARTY A
£ [ ]
PARTY B
£ [ ]
PARTY C
£[ ]
Part 2 – Net Profits and Losses
PARTY A










51%
PARTY B










24.5%
PARTY C










24.5%
Part 3 – Voting Rights
PARTY A
51%
PARTY B










24.5
PARTY C










24.5
Part 4 – Accounting Principles and Policies
1. Depreciation will be applied at rates agreed unanimously by the Members from time to time
2. A reasonable estimate (as determined by all the Members) of the decommissioning liability of the Firm calculated over the term of the lease of the windfarm site shall be provided for on an annual basis.   If and when a decommissioning claim is made against the Firm the claim shall be satisfied first by the application of the sums standing to the credit of the provision.  If at the expiry of any lease any part of the sum provided for in respect of decommissioning remains after payment in full this shall be paid to the Members who had contributed to that provision in proportion to contribution which the Member had made to the provision before application to the decommissioning costs.
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